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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over EP 0566963 issued to Sato. 

3. Sato teaches irradiating a sample at different incident angles (see col. 
1, lines 25-36; col. 10, lines 9-12; see fig. 6a-6b). 

4. Sato teaches repetitively scanning a sample at different focus depths 
and capturing a plurality of images (see for example col. 5, lines 13-20). 

5. Sato teaches extracting the most in-focus domain (col. 6, lines 20-53). 

6. Sato teaches generating an all in-focus over the whole image, i.e. 
generating a three-dimensional image over whole image comprising of the 
most in-focus domains of the numerous images (col. 6, lines 39-58). 

7. Sato does not explicitly teach the steps: 

8. "irradiating an electron beam to a sample at a first incident angle, and detecting a secondary 
signal emitted from the sample to capture a scanning electron microscope image of the sample; repeating 
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the step while varying a focus in a step-wise manner, and capturing plural scanning electron microscope 
images at first incident angle; irradiating the electron beam to the sample at second incident angle 
different from the first incident angle, and detecting secondary signal emitted from the sample to capture 
a scanning electron microscope image of the sample; repeating the step varying a focus step-wise 
manner, and capturing plural scanning electron microscope images second incident angle; repeating the 
step while varying a focus in a step-wise manner, and capturing plural scanning electron microscope 
images at the second incident angle; extracting most in-focus image domains from each of the plural 
scanning electron microscope images captured at the first incident angle, and creating a first all in-focus 
image being in focus over the whole image; extracting most in-focus image domains from each of the 
plural scanning electron microscope images captured at the second incident angle, and creating a second 
all in-focus image being in focus over the whole image; and observing a stereoscopic view from the first . 
all in-focus image and the second all in-focus image." 

9. However, it would have been obvious to an ordinary artisan at the 
time of the invention to perform the claimed method based on Sato's 
disclosure because Sato's method and the claimed method are close 
enough that one skilled in art would have expected them to have the same 
result. The essential difference between the two is the claimed method 
explicitly recites scanning at two different incidence angles whereas Sato 
simply discloses tilting the sample but does not specify how many times 
(see col. 10, lines 9-12; fig. 6b). An ordinary artisan would have obvious 
motivation to use at least two different incidence angles because two 
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different incidence angles would minimal account for any holes/recesses in 
the sample and increase imaging accuracy. 

10. As per claims 2 and 10, Sato teaches calculating a distance between 
two pixels; calculating height information by each pixel based on the 
distance between corresponding two pixels and creating a height map on 
the basis of the height information by each pixel (col. 7, lines 35-53). 

1 1 . Sato et al does not teach the two pixels being from the first all in- 
focus image and the second all in-focus image. However, the breath of 
Sato's disclosure teach the pixels (or points) originating from the first all in- 
focus image and a second all in-focus image because Sato teaches the 
pixel taken from the superposition of the all in-focus images (see fig. 5). All 
other limitations of claim 1 have been treated above. 

12. As per claims 3, 12, and 15, Sato teaches a step of creating a three- 
dimensional bird's-eye view from the height map (see col. 5, lines 1-29; col. 
7, lines 1-17). In addition, claims 12 and 15 are deem obvious modifications 
of Sato because the selection of number of images falls within general skill 
in the art. An ordinary artisan would be motivated to modify Sato as 
claimed because one can obviously improve accuracy and precision by 
processing more images. 
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13. As per claim 4, Sato teaches the claimed invention because it simply 
enumerates the number of all in-focus images are created to construct the 
three-dimensional image. Here, the claimed method requires four all in- 
focus images. This difference would have been obvious to an ordinary 
artisan at the time of the invention because the selection of the number of 
all in-focus images falls within general skill in the art and is deem an 
obvious modification of Sato. An ordinary artisan would be motivated to 
modify Sato as claimed because one can obviously improve accuracy and 
precision by processing more images. 

14. As per claims 5 and 16, Sato teaches the use of color to differentiate 
each all in-focus image (col.9, lines 53-56; col. 10, lines 23-29). 

1 5. As per claim 6, Sato obviously teaches the claimed method as 
described in the rejection of claims 2 and 4. 

16. As per claims 9 and 1 1 , Sato teach the incident angle are set by the 
deflection action as depicted in figs. 6a-b. 

1 7. As per claims 1 3-14, Sato does not teach multiple detectors as 
claimed. Rather, Sato teaches the use of a single detector, which detects 
secondary and reflected electrons (see col. 4, lines 16-22). However, it 
would have been obvious to one having ordinary skill in the art at time the 



Application/Control Number: 10/750,838 Page 6 

Art Unit: 2881 

invention was made to employ multiple detectors, since it has been held 
that mere duplication of the essential working parts of a device involves 
only routine skill in art. St. Regis Paper Co. v. Bemis Co., 193 USPQ 8 
18. An ordinary artisan would be motivated to employ multiple detectors 
to increase productivity. 

Conclusion 

The prior art made of record and not relied upon is considered 
pertinent to applicant's disclosure. US Pat No 6,538,249 issued to Takane 
et al and US Pat No 4,618,766 issued to van der Mast et al are considered 
relevant to the claimed invention. Any inquiry concerning this 
communication or earlier communications from the examiner should be 
directed to Kalimah Fernandez whose telephone number is 571-272-2470. 
The examiner can normally be reached on Mon-Tues 6:30-3:30; Wed- 
Thurs 8-5 and Fri.9am-6 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, John R Lee can be reached on 571-272-2477. The 
fax phone number for the organization where this application or proceeding 
is assigned is 703-872-9306. 



Application/Control Number: 10/750,838 Page 7 

Art Unit: 2881 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 



KF 




